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 “IF YOUR ONLY TOOL IS A HAMMER,   ALL YOUR PROBLEMS WILL LOOK LIKE NAILS

Charles Pollard

CARING COMMUNITIES AND SAFETY
All the old clichés about police officers “nailing” their suspects are starting to look a little dated.  Contrary to popular opinion, the police do not spend all their time “catching criminals” (UK Government, 1993) 
; rather they spend the bulk of their time dealing with what might be termed “social conflict” - nuisance and disorder incidents of the sort often laid at the door of juveniles or people on the fringes of mainstream society.

The traditional police way of dealing with those people was to “nail” them, using the mechanisms of the criminal justice system.  This is not surprising: the criminal justice system was - and to many still is - the only formal tool for dealing with social conflict in our communities.  Thus all offenders are - at least in principle - treated the same.  The problem is that while the criminal law may be the right tool to “nail” the persistent burglar, it can be too heavy-handed a response to, say, a first time shop-theft offence or incivilities on the street.

In the UK, the principle that all offenders are treated the same has been eroded since the introduction of cautioning in the 1970’s, but the fundamental problem remains that when the only official tool to hand is the criminal law, police officers are inevitably driven towards its use even when it exacerbates rather than eases community tensions.  In other words, over-reliance on traditional theory (the criminal law) and traditional practices (particularly the criminal trial) has conditioned them to deal with incidents of crime and disorder in pre-ordained ways.  

One of the main options for the police has always been strict law enforcement.  For officers faced with minor disorder and nuisance, the only viable alternative was to exercise their discretion and use negotiation and persuasion to resolve the problem.  This highlights a curious paradox:  these informal skills are used much more often and usually with greater impact than law enforcement, yet police training has always been about how to access and use the mechanics of the formal criminal justice system instead.

Using these informal mechanisms is not, therefore, without its difficulties.  In the UK, a lack of clarity about police powers together with the lack of suitable defensive equipment (police officers traditionally had only a small, ineffective wooden truncheon with which to protect themselves until the introduction recently of batons and CS spray) may have undermined officers confidence in their ability to cope.  This could mean them sometimes backing away from minor disturbances.  The apparent diffidence of individual officers, and the comparatively small number of officers available for foot patrol, may have added to the feeling among some communities that “the streets” were no longer so safe.

The “bottom line” for the police, the problem of striking the balance between discretion and intervention, links into Wilson and Kelling’s “Broken Windows” theory 
.  This highly influential theory maintains that the police can show too much discretion in the face of nuisance and disorder: when that happens, and they appear unduly lenient, then the forces of law and order risk being seen as weak and ineffectual by some sections of the public.  This is why the fad of “zero tolerance policing” - a theory discussed across all western democracies - has recently been in the public spotlight.

Wilson and Kelling are probably right: putting the brakes on incivilities and social nuisance is important to stop communities spiralling into crime and disorder.  But they never suggested that this should be achieved by an over-emphasis on the “scorched earth” law enforcement tactics so beloved by tabloid media and opportunistic politicians; instead they recommended a more holistic approach in which sensible law enforcement complements other community-based, problem-solving tactics.  However, Wilson and Kelling stopped short of proposing alternative tools that police officers could use - effectively - in dealing with incivilities and social nuisance, and outside the formal criminal justice system.
Wilson and Kelling gave the police their grand strategy; but in the vital matter of tactics, there was still an operational vacuum.  Perhaps this is why restorative justice has struck such a cord with police officers, certainly in Thames Valley.  Its appeal comes from it offering the police an operational tool-bag - a fully equipped tool-bag - that supports their work at the “cutting edge” of the criminal justice system; that allows individual officers to hone their problem-solving skills; that gives police managers a flexibility they lacked when the tools of the police trade were limited to the “hammer and nails” of the Criminal Justice System.  Restorative Justice preaches the sort of “rational, problem-solving”
 response to social conflict that is highly resilient to the demands of the different policing philosophies, and promotes more of the human, face to face contact with victims and offenders that so many officers intuitively recognise as essential to rebuilding social capital and community confidence.

Restorative justice is not just about new approaches to juvenile justice - although that is of course important: it is also about shifting police culture towards a more problem-orientated, community style of policing; bridging the gap between the criminal justice system and the “caring” agencies; developing new ways of resolving conflict more amicably and sensitively in civil society in schools and the workplace; and, most importantly of all, providing new processes and mechanisms to help strengthen communities, rebuild emotional and physical landscapes fragmented by crime, and improve the overall “quality of life”. 

Restorative justice also raises searching questions of the traditional criminal justice system - of the exclusionary and adversarial nature of  its processes, its lack of accountability, and its failure to deliver any real community confidence over the last decades of the twentieth century.  These are the issues which need to be explored in the coming years and it is on some of these issues that I wish to concentrate in this paper.

POLICING AND PROBLEM-SOLVING IN A CIVIL SOCIETY

The Buckinghamshire town of High Wycombe, with a population of 70,000, comes within the policing ambit of Thames Valley.  It presents officers with a range of issues typical of modern urban areas, including a large ethnic population.

A group of Asian youths had started using a privately owned shopping mall as a meeting place; they behaved uncivilly towards shoppers and were therefore banned from the mall with no right of appeal.  This they saw as grossly unfair and their resentment at being excluded from this “castle of consumerism”
 spilled on to the streets outside.  At this point, the local police inevitably became involved.  There then followed a separate incident during a civic ceremony between the police and one of the youths; which escalated into more frequent and ever angrier confrontations.

In the past, the “problem” would have been curtailed - albeit only temporarily - by arresting and prosecuting the youths.  We would also most probably have seen heightening tension over the following few weeks, more arrests and more complaints against individual police officers (all of which would have to be investigated).  

Projected six months forward, and what had started as a relatively minor series of incidents might have snowballed into a serious policing problem and a drain on the resources of not just Thames Valley Police, but of the formal criminal justice system as well.  The attitudes of those involved would have hardened even further into mutual cynicism and suspicion.  Race relations in the town would be the poorer (all the more so, given memories of riots some ten years before).  The mall and its hinterland would have acquired a reputation as a “crime hot spot” and shoppers, fearful of crime, would stay away with obvious consequences for the area’s economic prosperity.

Fortunately, most of that was avoided.  What happened instead was that the local beat team Inspector with geographical responsibility for the town centre (he and his team regard it as “their patch” and “their community”) called in a police sergeant from Thames Valley’s Restorative Justice Consultancy.  The Inspector wanted to convene a Community Conference. All that was necessary was arranged and on the day some twenty people attended the conference, among them most of the youths, local police, security guards, shopping centre management, shop owners and youth workers.

The Conference format was very highly successful in opening up channels of communication between everyone there.  The retailers’ voiced their fears that trouble would drive local shoppers away; after listening to them, the youths conceded that they should change some of their behaviour and language.  They also agreed that when on the premises they should behave as asked by the security staff; in return, the security staff agreed to make sure the youths were aware of the mall’s rules, and to consider an appeals system for use when people were banned from the centre.  The police in their turn agreed to look into some of the incidents about which the youths complained, and to visit their Youth Club.  

There was one long-term and obviously deep-rooted issue which kept welling up time after time during the Conference.  That was the Asian youths feeling that the police were racist.  The four officers attending the Conference strongly disagreed with this, and cited a number of examples where they felt they had policed “without fear or favour or prejudice”
.  Then came the surprise.  One of the police officers recognised that the Asian youths perception of police behaviour was not some wild allegation, but was grounded in the belief that the police did not always give them the respect they wanted; this officer also knew that members of ethnic minority populations are four times more likely to be stopped and searched by the police than other members of the population
.  He told the youths he recognised and acknowledged their point of view.  For this honesty and openness to happen at all speaks volumes for the conference format, the civil tone encouraged throughout by the facilitator, the problem-solving ethos, and the chance it gave for the youths whose conduct was under scrutiny to air what they saw as legitimate grievances.

The Conference - which lasted two hours - did not provide a “quick fix” solution to the problem, but it did succeed in opening dialogue between the parties, reducing tension between them and prompting the youths to modify their behaviour in public.  The local retail community benefited; shoppers no longer felt under siege from antisocial behaviour.  Thus the conference made gains on two fronts: not only did it defuse a potentially serious situation, but it also opened the door on new possibilities in relations between the police and a segment of the local community. 

How is it, then, that the Inspector felt able to even consider dealing with the problem in such a radically different way?  Part of the answer is that he knew all about conferencing, its utility to police work and its potential for transforming relations not just within communities but between those communities and the police.  The fact that the officer in local command was empowered to use conferencing, and that the concept was already acceptable to his staff, points to something of a quiet revolution in police culture: a shift from an adversarial “them and us” mentality to one of problem-sharing and - solving between police and local community.

This leads me to the rate at which Restorative Conferencing is being accepted by Thames Valley police officers.  The speed with which it is making inroads into the traditional “canteen culture” is truly fascinating.  Once officers realise conferencing’s potential, most of them see it as a viable alternative to their dog-eared law books.  Success breeds success: they take part in a conference; their enthusiasm fires colleagues; then other officers get to hear of Conferencing through the grapevine; soon they too want to use it in their daily routine.  

Whether Restorative Conferencing can cut the Gordian knot of crime remains to be seen.  I personally believe that Restorative Justice will impact on local rates of crime, disorder and fear - and we in Thames Valley are hoping to reduce crime further than the 25%
 cut already achieved over the last five years.  If that does happen, restorative justice will have contributed in no mean way.  Its potential for dealing with young offenders developing a pattern of offending behaviour is widely recognised; but equally significant in the long run may be that it offers the police a range of problem-solving tools particularly suited to dealing with nuisance and disorder incidents and fixing “broken windows”.

The evolution of Restorative Justice in the Thames Valley

Back in 1995, Chief Superintendent Caroline Nicholl, one of my most innovative Area Commanders and then in charge of the City of Milton Keynes with a population of some 180,000 people, facilitated the formation of a multi-agency Youth Crime group.  One of this group’s first priorities was to audit the cost of criminal justice in their city.  The results were startling.  Through an independent study by the University of Sheffield, they discovered that less than 1% of the budget was being spent in the community on crime prevention and services to victims and offenders.  The rest was spent on bureaucratic inter-agency communications which remained hidden from, and largely irrelevant to, those most personally affected by crime.  The Audit team concluded that “much of the effort put into the system is processing with some (absolutely correctly in our view) on due process” and they added, significantly, that “very little indeed” was spent on preventing crime or service to those most personally affected 
.

These findings stimulated the development of the Milton Keynes Retail Theft Initiative (RTI) for first and second time shop-theft offenders - a major problem, not just for the Youth Crime Group, but for the communities who depend for their livelihood on the regional shopping centre based in Milton Keynes.  The RTI was strongly restorative in tone - with the additional advantage of a number of intervention options which could be tailored to individual needs.  However, it also retained a punitive element through the official caution of the offender.  The Home Office evaluation of the scheme found a re-offending rate up to two years later of only 3%, compared to a re-offending rate of 35% for a similar group, with the added bonus of reduced police time spent on paperwork
.

With our Milton Keynes work restricted to shop-theft offenders, we were keen to broaden this approach and therefore set up a Conferencing pilot scheme at Aylesbury, a town twenty four miles distant from Milton Keynes with a population of 60,000.  This scheme began early in 1996.  Two years later, we were in a position to start extending Conferencing forcewide, using a model similar to those of Wagga and Canberra.  This meant that henceforth conferencing would become a viable option for any of the two million people living within the Thames Valley police area.  All conferencing is overseen by a headquarters-based Restorative Justice Consultancy whose role is to set and monitor standards of facilitator selection; provide high quality training, learning and support; quality assure all processes and data;  provide strategic direction to the development of Conferencing; and liaise at a force level with our partner agencies and voluntary community groups.

The generic term “Conferencing” does in fact cover three classes of restorative intervention: restorative cautions, restorative conferences and community conferences.  When a trained facilitator/officer delivers a police caution to the offender(s) in a restorative manner using selected features of the full conferencing process, the process is known as the Restorative Caution;  family/supporters are present in this case, but not the victim or community representative(s).  This shift to emphasising the consequences of crime for the offender’s family, social network and wider community, also means the Restorative Caution will often last for 40-60 minutes, compared to the traditional police caution which was basically a 10 minutes “telling off”.  Whether a community representative is present or not distinguishes the restorative conference from the community conference:  in the restorative conference, there is no community representative present; in the full-blown “Community Conference”, there is.

By 31 September 1999, Thames Valley had conducted a total of 5,460 restorative cautions and restorative and community conferences.  Two other police forces in the UK - Nottinghamshire and Surrey - have joined us in a strategic partnership for the continued development of police conferencing and other UK forces are also considering whether to join this consortium;  the legislation on youth crime contained in the Crime and Disorder Act 1998 may prove an additional spur to the adoption of police conferencing across the whole of England and Wales.  This may be complemented by similar developments (run by joint-agency Youth Offending Teams) at the higher level of the new-style Youth Courts soon to be introduced.

Evaluation of our conferencing programme is being undertaken over three years by the Oxford University Centre for Criminological Research, on substantial independent funding provided by the Roundtree Foundation.  This means that we will not know for some time the results of our work.  As regards re-offending rates, the early evidence points to significant reductions as compared to the traditional police caution.  Quite apart from the sizeable reductions in re-offending at Milton Keynes, a small study of 175 cases at Aylesbury between January 1996 - March 1997 found that 17 % had re-offended within a year of the conference/caution, as compared with the figure of around 30% attributed by the Audit Commission  to “normal” cautioning practices
.

But even if conferencing does not provide dramatic reductions in re-offending, it will still be immensely valuable in view of all the other qualitative benefits it brings to the criminal justice process.  Among the chief beneficiaries will be victims, offenders and their families
.  So I could not agree more with an experienced Thames Valley officer - who has spent much of his career with CID and the Drugs Squad, but is using restorative justice daily in his dealings with drug offenders - who told me he thought it was the most important development he had seen in a police career spanning thirty years.  And that is quite apart from its impact on the policing of nuisance and disorder, policing culture and inter agency co-operation which potentially could be huge.

Restorative justice could therefore bring far-reaching changes to the style and purpose of non-criminal interventions in civil society: to resolving neighbour and community disputes and dealing with school exclusion, bullying and truancy.  One reason for this optimism is the restorative conference itself:  this is because it provides a much needed structure, whereby people can come together and identify a common threshold of standards regulating behaviour in public spaces - just as happened with the youths in the High Wycombe shopping mall.  The widespread use of restorative justice and conferencing could therefore be a starting point for the task of redefining the civic rights and responsibilities of individuals and their communities.  From that, we must trust that there will emerge a consensus that only where the police and public work together will communities start to feel safer from crime, disorder and fear.

COMMUNITY SAFETY AND THE LIMITATIONS OF THE FORMAL CRIMINAL JUSTICE SYSTEM

I now turn to the formal Criminal Justice System.  Its failings, at least in western style jurisdictions, are well documented as are the differences between the values of “formal” justice and those of restorative justice.

Central to the debate about the failings of the formal justice system is the criminal trial itself.  At the beginning of the 1990’s, a number of miscarriages of justice, dating mostly from the 1970’s, returned to haunt the system in England and Wales.  Damaging though these were to public confidence, the greatest harm has come from the system’s ineffectiveness in the face of the 1980’s crime wave.  One of the most disturbing features of successive British Crime Surveys has been the way in which crime has “embedded” itself in the social fabric of the country’s most crime-ridden neighbourhoods, so much so that by 1991, residents in the highest crime areas in the UK experienced twice as much property crime and four times as much personal crime as people living in areas rated “next worse”
. 

Seen in this light, the criminal justice system has clearly failed to give a lead in promoting public safety and crime prevention, nor has it responded to the corrosive effects of crime on communities already effected.  I will argue that it is partly the fault of the adversarial trial system itself, the result of its pivotal role in determining guilt or innocence and disposing of the convicted.  Its position at the pinnacle of the “criminal processing system” gives it a disproportionate influence over the work of the criminal justice agencies.  The need to “feed” this system with suspects (and victims) engenders a “processing” mentality, where the needs of people - of victims, offenders and their communities - are subordinated to the all consuming demands of an unwieldy and bureaucratic system. 

One telling difference between the British situation and that across the Channel is that, in Britain, the adversarial nature of the proceedings and the requirement that the judge play the role of neutral referee absolves many of those involved day-to-day in the higher courts of ownership or accountability for what happens outside the courtroom.  In France, however, judges are expected as part of their job to focus and develop the work of all the statutory agencies: the formal criminal justice system there actively stimulates the search for a viable response to problems as likely to have a social as a criminal dimension 
.

Two issues in particular point up the difference between formal, “legal” justice and restorative justice:  firstly, the adversarial “truth-finding” process itself - that part of the trial up until conviction which I shall refer to as “the game”;  and secondly, that part of the process following conviction or a guilty plea, known euphemistically as “the disposal” (as if we somehow “dispose” of offenders into some convenient dustbin!).

I should emphasise that in using these terms - which some might find inappropriate - I am not implying criticism of the many individuals who work conscientiously within our court processes.  Any implied criticisms that I make are aimed purely at the system itself, a system which in culture and ethos is diametrically opposed to restorative justice, and at a trial system I believe largely responsible for the criminal justice system’s failure to develop an effective partnership with communities in tackling crime.

“The Game”

The combative atmosphere of an adversarial trial lends itself to the notion of the trial as a “game”.  The police service in England and Wales - and I myself - have been accused of belittling the trial system by describing it in this way
, but my own experience has been that if you speak with lawyers in the privacy of their own home or chambers, they will as likely as not introduce the sporting analogy themselves.  An old man who, in his prime, used to play cricket with W.G. Grace was asked whether the rumours that his hero cheated were true.  He replied without so much as a hint of irony:  “Cheat? No sir.  Don’t you ever believe it - he were too clever for that”
 - and the same air of ambiguity hangs over the criminal trial.

The gamesmanship of the criminal trial is not simply something that we should accept because “it has always been that way”, or because it will be difficult to change because of the vested interests which support it.  The point is that many offenders appearing in court see themselves as excluded from mainstream society, without a stake in citizenship: they see things in the context of “us” (they and their like-minded friends) and “them” (everyone else, particularly those in authority);  they live for the moment;  and they have come, for whatever reason, to see life as a game in which they get away with what they can.  How they are treated in court - the way in which they are engaged by those present and confronted by reality - should be a critical factor in whether their offending behaviour can be stopped or reduced.

When offenders come to court and (particularly in the higher courts) we see all the dressing up,  rituals and “funny language” that heighten the trial’s sense of drama and the very opposite of the dispassionate, rational analysis of the facts which the trial is supposed to represent!  To many, the legal games and culture of the courtroom simply mirror and reinforce their own perception that crime itself is only a game; offenders who do feel remorse have little chance to say “sorry” or make amends.

Surely if you were designing a criminal justice system from scratch, is not the idea of engaging the conscience of the offender one of the very first principles that you would adopt?  Yet that is one of the very things that our western adversarial trial goes out of its way to eliminate from the start of the process!  Contrast that with the ethos of restorative justice, which is about people - how they felt about crime and its affect on their lives; about what happened and why; about putting crime in its social context and then searching for solutions.

The criminal justice system shows the same level of ineptitude in its treatment of victims.  Victims are as much a part of the equation of justice as offenders, but the way they are treated by the formal system is the opposite of what the people whose consent legitimises the system and whose co-operation is its lifeblood might reasonably expect.  It is not just that victims have no formal status in the adversarial trial - an important point regularly made by advocates of restorative justice - but that, as mere givers of evidence, they are frequently subjected to oppressive treatment and questioning by the trial process itself.  The effects of this are well-documented: one of the UK’s leading libel lawyers, George Carman QC, was being unusually revealing when he admitted in a newspaper interview to relishing the “blood and sand of the arena”
.  The cut and thrust of cross-examination might give the professional lawyer the satisfied glow of a job well done; but for many of their victims, the verbal mauling is as bad as the initial victimisation - and this an ordeal that is legitimised by the State.

The defendant in contrast has the right to remain silent.  Changes to the defendant’s right to silence were instrumental in the Association of Chief Police Officers (ACPO) first drawing public attention to the system’s limitations in the 1980’s;  this was because the defendant’s new rights were not matched by any corresponding duty on the defence to help the courts in their “search for the truth”.  This is just one example of how the criminal justice system has consistently promoted the rights of the defendant not just over, but actually to the detriment of those of victims and communities.  The effect has been to insulate the trial system yet further from fundamental issues of public safety and community cohesion
.

“The Disposal”

Another important difference between the formal and restorative systems arises when we examine the processes for dealing with defendants after they have pleaded guilty or been convicted.  Once a verdict has been given, the formal criminal trial has no in-built process to test the truth of mitigation, something that stands in stark contrast to the intellectual rigour imposed by the rules of evidence during the trial.  As things currently stand, mitigation given in court is not based on sworn evidence and, because there are insufficient checks on the content, there is no “comeback” after the event even if the information is wrong. 

Much of the information given to the court about the personal circumstances of the defendant, certainly in the UK, comes from the defendant himself with only limited verification.  We have seen in Thames Valley, defence counsel put in mitigation that the defendant’s live-in girlfriend, sitting forlornly at the back of the court, was expecting a baby and that he would need to be in a position to support her - with the result that the sentence was appropriately light.  Police officers have seen this same mitigation given in successive cases by the same offender, yet no baby has ever materialised!  Of course, in a Conference it is less likely that such errors of fact could go uncontested by the police or by some other participant from the family or neighbourhood.  Courts may be superior to Conferences in fact-finding in some respects, but not in others.

Such practical examples vividly illustrate the failings of a “disposal” system lacking precision and basic professionalism.  This is a system which  may show society’s formal disapproval of what the offender has done - and the sentence may serve to provide some protection of  the public for the immediate future - but the process actually encourages offenders to think they can shed their personal accountability for what they have done.  They need say nothing themselves;  they have a “mouthpiece” who will try and minimise their responsibility in a manner often full of exaggeration and untruths;  and the system singularly avoids confronting offenders with the impact of their actions on others 
.  

Contrast this “disposal” process to that of the Conference, where the offender has had to account personally for what he has done and all parties are encouraged to contribute to the outcome so that it has the ownership of everyone affected by the crime.  It comes as no surprise at all to find, for example, that conferenced victims in Canberra received apologies and/or material restitution in 82% of cases, as compared to only 9% in court hearings
.

Particularly revealing is the overall comparison between offenders’ and victims’ perceptions of the court vis-à-vis conference, being carried out in Canberra as part of the Reintegrative Shaming Experiment (RISE).  Virtually all the measures used show a more desirable outcome from conferencing, and that despite the fact that the researchers felt the Canberra courts do a good job in treating offenders with respect and courtesy and no doubt epitomise all that is best in the formal trial system.

If the trial resembles a game, then it must be acknowledged that the Conference is also a performance of sorts, but not one where outcomes are manufactured by rules, bureaucracy and lawyers but as the result of spontaneous and involved emotions, actions and reactions.  The crucial difference between the adversarial trial and restorative conference is that the structure of the conference allows the participants to see themselves in social terms, identifying themselves by their social relationships and the opinions that others have of them.  This process makes the law come alive and invokes the bonds that cement individuals into a community.

The historical development of our trial system renders any wholesale change to the rules of the “truth-finding” process - the trial proper - unlikely to happen; but there is little reason why the courtroom should also be immune from the cultural values of restorative justice, which could have a profound influence on the atmosphere within which the trial operates.   

There is no reason whatsoever why restorative processes should not rapidly be introduced into the “disposal” end of the trial in the UK, something that is already happening in other western jurisdictions as through Sentencing Circles in Canada.  The challenge for the restorative justice movement is to provide the research and hard evidence that will create this new paradigm for the criminal trial and disposal process - a “Third Way” for the future, that moves from demanding blind faith from the public to trusting them with a voice in the dialogue of justice; that does not just impose top-down judgements, but mobilises communities to generate solutions tailored to their own needs and circumstances - in short, a system of justice structured to respond to their aspirations for safe and secure communities.  If restorative justice can deliver what it promises, it will be the bridge that surmounts the divide between the criminal justice State and civil society. 

COMMUNITY SAFETY AND RESTORATIVE JUSTICE 

It is one thing to talk about a “Third Way” , whether for the trial itself or for criminal justice in general, but quite another to consider how that might be accomplished.  David Garland has described the myth of the sovereign state capable of providing security, law and order and crime control within its territorial boundaries as one of the “foundational myths” of modern societies 
.  However, this myth of State omnipotence has been steadily eroded since the 1960’s, at least in the UK and today the State, having taken over functions and responsibilities which once belonged to the institutions of civil society, is exposed as unable to deliver the expected levels of crime control.

The State’s response has been to activate non-State agencies and organisations through partnership, multi-agency co-operation, and self-help:  at its simplest level, this takes the form of a publicity campaign or a Neighbourhood Watch scheme.  Initiatives such as this further erode the notion of the State as the citizen’s primary protector against crime, and may mark the beginning of an important reconfiguration of the Criminal Justice State and its relation to the citizen.

The recent Crime and Disorder Act introduced into England and Wales in 1998, and moving from a narrow definition of crime prevention based on policing and security (the literal nuts and bolts of crime prevention) to a multi-agency conceptualisation of “community safety”, is another important driver for change.  It dovetails neatly with restorative justice initiatives promoting a problem-solving approach to community safety, and should give a boost to social crime prevention measures which have for too long been neglected in favour of situational prevention.  Another ingredient to go into the pot is the new “Overarching Aims” of the Criminal Justice System:  namely to reduce crime and the fear of crime, and their social and economic costs; and to dispense justice fairly and efficiently and to promote confidence in the rule of law.  

In particular, this clarity of purpose about reducing crime and preventing offending - as opposed to processing offenders after the event - will have profound consequences for how the agencies relate to local communities.  Merely processing crime is an admission of defeat for both agencies and the communities who bear the brunt; but actually reducing crime demands that the agencies work with and among the victims, offenders and communities most personally affected by crime.  And the more influence that restorative justice has over police strategy and tactics, then the greater will be its impact on relations between the police and other statutory agencies.  Once everyone is working towards common goals of social cohesion and reintegration and there is greater agreement as to what constitutes legitimate intervention - as is already happening in the Thames Valley area - it will be seen as politically acceptable for the agencies to pool resources and share information.  This can only be to the advantage of the public they serve.

All these changes may turn out to be contributory factors to the growth and expansion of  restorative justice.  But other factors must also be considered for restorative justice to play the major role it deserves.  For this to happen, it is vital that it is “marketed” effectively, so that the man and woman in the street understands the idea and is comfortable with it.  It is that to which I finally turn.

“Marketing”  Restorative Justice

Many people believe that restorative justice will never have real credibility until it is proven to reduce crime and this - for most decision-makers, opinion formers and members of the public - will be the most important criterion of all.

What we are in effect proposing is that communities absorb, own and take responsibility for their own offenders, certainly in the case of minor offenders.  The issue then is how best to market this to the public.  What happened in Britain shortly after the ending of transportation to Australia sheds some unwelcome light on what could happen:  a few isolated garrotting incidents became, in the hands of the press, a pseudo crime wave; the public, still getting used to the idea of absorbing its own “moral sewage”, proved receptive to the panic generated by the papers and the effect of all this was to blow the Victorian penal reformers off course
.  The lesson for us, if lesson there is, is that mobilising communities to get used to the idea of reintegrating offenders, even those who are remorseful and willing to change, may not be so easy, particularly when that public is routinely exposed to ideas of prison (where offenders are “out of sight, out of mind”) or other so-called “hard” solutions to crime.
This makes it all the more important that we explain why Restorative Conferencing is such an effective option:  to highlight (for example) the large percentage of offenders fulfilling the terms set by restorative conferences; the high levels of victim involvement and participant satisfaction with procedural justice and fairness; and the low cost 
.  These need to be explained at both local and national level; otherwise advocates of restorative justice, at least in Britain, could find themselves in the same boat as the judiciary, frequently pilloried in the press for what is seen as an overly liberal sentencing policy when it may actually be nearer the truth to say the public do not understand - and cannot relate to - the underlying principles of current sentencing practice 
.

While prison can remain the ultimate deterrent for the persistent and serious offender, we must point out that the restorative option offers sounder, more practical benefits for victims - as well as consolidating that most nebulous of concepts, a sense of community.

The second point that needs to be highlighted is based on observations about the historical development of the English common law system.  In an environment where decisions are made on the individual merits of a case, and where decision-making is left in the hands of lay decision-makers (such as magistrates and jurors), it becomes difficult for judges and law officials to remember precedents or how to handle complex problems
.  Thus there emerged a caste of professionals - lawyers, clerks and so on - all dedicated to saving decision-makers from being overwhelmed by information. 

As restorative justice grows in influence, it is perhaps inevitable that it too will develop its own core of “professionals”.  In New Zealand, some advocates of Restorative Justice have already voiced concerns that decision-making at a tactical level was being taken over by “experts”, including lawyers contracted to watch over the rights of young people
.  Just as the formal criminal justice system has judges and rules providing a necessary quality assurance element, I would argue that restorative justice too will need some sort of umbrella offering an oversight process at the highest level.

I have the highest regard for the work of Real Justice, Transformative Justice and other organisations working across national boundaries, but most tend to focus their work at the tactical level.  Such work is essential, but so too is the development and promotion of restorative justice at the strategic level, on the national and international stages.  My final thought then concerns the feasibility of an International Institute that could do just that.

Any such organisation would firstly be expected to promote awareness of restorative justice among the general public, the media and “decision-makers”.  Secondly, it will need to campaign, certainly  in western style jurisdictions, for changes to the criminal trial that will make it less of a game, by highlighting how and where Restorative Conferencing could supplement the work of the formal system.  Thirdly, any such Institute would  - at a national level in each country - need to set standards and monitoring arrangements to co-ordinate the work of statutory agencies and voluntary community groups experimenting with restorative justice, by promoting good practice and weaving their diverse experiences into a coherent strategy.  

Conclusion 

The police occupy a unique position in civil society:  they are meant, at least in the Anglophone world, to police with the consent of their communities, whilst at the same time exercising a monopoly on legitimate force.  Janus-like, the police must face in two directions: the friend and potentially the foe of the public.  Resolving these competing demands is never going to be easy so the key, indeed a cornerstone of the British approach, has always been to give officers the discretion to intervene where a response is required - but without resorting to force.

The shift to a problem-solving style of policing underscores this commitment to operational flexibility, and restorative justice offers tools honed to precisely the sort of “crimes” that are the staple of police work.  

But the police also find themselves sharing in the public crisis of confidence currently affecting the whole of the criminal justice system 
.  One of the root causes of this must be the sheer distance between the social reality of crime and the criminal courts response to crime; this has generated a bureaucratic, processing attitude to criminal justice where legal rules and administrative efficiency count for everything and the dignity, confidence and hope of victims, offenders and their communities for very little.  There is finally light dawning beyond the horizon.  The new emphasis on partnership and problem-solving has already prompted a great deal of discussion between the agencies and within society at large about how to revitalise civic institutions.  What restorative justice can do is offer the “compass” that police, statutory agencies and community groups all need before they can re-align their response to the social causes and consequences of crime.  
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